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Questions

To ask questions during the web stream please email them to

rulechangesfeedback@lawsociety.org.nz

Introducing

Paul Collins Dr John Fitzgerald
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Innovations

Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care) 
Rules 2021:

• New forms of prohibited conduct, and specified duties, not directly 
addressed in the earlier Rules

• All lawyers practising on own account to have effective policies and 
systems to prevent and protect against the prohibited conduct

• Reporting and certification requirements

Timing

• No lead-in time or transitional period. Concepts and obligations took 
immediate effect from 1 July 2021

• Must have policies and systems in place now

• First annual compliance certificate likely to be about 1 July 2021
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Rule 11.1

Supervision and management

A lawyer practising on their own account must take all reasonable steps to ensure 
that—

(a) the operation of the law practice (including separate places of business) is at all 
times competently supervised and managed by a lawyer who is practising on 
their own account; and

(b) the conduct of all persons engaged or employed by the law practice is at all 
times competently supervised and managed by a lawyer who is practising on 
their own account.

Rule 11.2

A lawyer practising on their own account must ensure that the lawyer’s law 
practice has effective policies and systems in place to prevent and protect all 
persons engaged or employed by the law practice from the effects of unacceptable 
conduct, including conduct that amounts to 1 or more of the following:

(a) bullying;

(b) discrimination;

(c) harassment;

(d) racial harassment;

(e) sexual harassment;

(f) violence 
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Prohibited behaviours – r 1.2

behaviour includes the use of language (whether written or spoken), the use of 
digital or visual material, and physical behaviour

bullying means repeated and unreasonable behaviour directed towards a 
person or people that is likely to lead to physical or psychological harm

discrimination means discrimination that is unlawful under the Human Rights 
Act 1993 or any other enactment

Prohibited behaviours – r 1.2 cont’d

harassment—

(a) means intimidating, threatening, or degrading behaviour directed towards 
a person or group that is likely to have a harmful effect on the recipient; and

(b) includes repeated behaviour but may be a serious single incident

racial harassment means behaviour that—

(a) expresses hostility against, or contempt or ridicule towards, another person 
on the ground of race, ethnicity, or national origin; and

(b) is likely to be unwelcome or offensive to that person (whether or not it was 
conveyed directly to that person)
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sexual harassment means—

(a) subjecting another person to unreasonable behaviour of a sexual nature that is
likely to be unwelcome or offensive to that person (whether or not it was
conveyed directly to that person); or

(b) a request made by a person of any other person for sexual intercourse, sexual
contact, or any other form of sexual activity, that contains an implied or overt
promise of preferential treatment or an implied or overt threat of detrimental 
treatment

violence includes the following:

(a) physical violence

(b) psychological violence

(c) sexual abuse

(d) sexual assault.

Prohibited behaviours – r 1.2 cont’d

Other important terms and concepts

Policies and systems are two distinct concepts:

• Written policy

• System to give effect to written policy

Workplace conduct – more than legal office, including off-site activities
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Other Conduct and Client Care Rules intersecting 
with r 11.2
• rr 2.8 and 2.9 – mandatory and discretionary reporting 

(misconduct and unsatisfactory conduct)

• r 2.10 – prohibition on victimisation of complainants or reporting 
persons

• r 11.3 – designated lawyer responsible for meeting other 
requirements

• r 11.4 – reporting and certification by designated lawyer

• r 11.5 – mandatory complaints mechanism

• r 4.2.1(f) – prohibited behaviours by client good cause for 
terminating retainer

Other Conduct and Client Care Rules intersecting 
with r 11.2 cont’d
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Who must have effective policies and systems?

Any lawyer practising on own account practising certificate:

• Partners, including salaried partners where they are held out to 
clients and the public as partners

• Directors of incorporated law firms

• Sole practitioner barristers and solicitors

• Barristers sole (but not employed barristers)

Workplace conduct – what activities are covered?

Orlov v NZLCDT [2015] 2 NZLR 606

NSC1 v Gardner-Hopkins [2021] NZLCDT 21

• Any conduct while working within the firm’s premises

• Conduct away from the firm’s premises including clients’ premises, 
courts, mediation meetings, or educational or professional 
development events

• Off-site firm social events

• Any activities incidental to those categories
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Senior person responsible for social and off-site 
events
• Senior and respected in firm

• Committed to minimal alcohol consumption themselves at the event 

• Able to deal appropriately with potentially difficult situations 
including making arrangements for safe transport (if not already in 
place) and to ensure a safe and compliant environment generally

Persons subject to policies and systems

• All categories of person working at the firm including principals, 
employed lawyers and legal executives, personal assistants and 
secretaries, and support staff

• Private contractors regularly undertaking work at the firm premises
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Statement of acceptable standards – prohibition and 
behaviours – nucleus of policy
• General statement concerning required standards and importance 

and effect of policy

• List individual behaviours from r 1.2, and victimisation

• Refer “Essentials” document included with seminar paper

Designated lawyer – reporting and certification 
(rr 11.3 & 11.4)
• Designated lawyer must be practising on own account at the firm

• Responsible for reporting and certification requirements (r 11.4) and 
complaints mechanism (r 11.5)

• Mandatory reporting concerning written warnings or dismissals 
because of the prohibited behaviours (r 11.4)
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• Mandatory reporting of other misconduct (r 2.8)

• Annual certificate of compliance; that firm is complying with its 
obligations under Health and Safety at Work Act 2015

• Note r 2.5 concerning integrity of certificates

Designated lawyer – reporting and certification 
(rr 11.3 & 11.4) cont’d

Notification and availability of policy

• Published to all staff in paper and/or electronic form

• Published on firm’s website, if any

• Copy included with employment agreements with corresponding term 
requiring compliance

• Provided to all persons regularly working at the premises

• Copy given to any person making a complaint
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Investigating complaints

• Investigation must be undertaken by person or persons of seniority 
independent of the issues and of the individuals

• Strict confidentiality

• Compliance with principles of natural justice

• Availability of support persons, including support for the complainant 

• Entitlement of a person complained against to be represented by legal 
counsel

• Finality of the decision and notice to the parties including notice of 
the action intended to be taken

• Compliance with any reporting obligations under rr 2.8 and 11.4

Investigating complaints cont’d
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Independent person in case of sole practitioner or 
small practice
• Necessary to ensure independence to receive and investigate 

complaints

• Sole practitioners and small firms to have a suitable independent 
person, being a lawyer practicing on their own account, identified in 
policy and authorised to investigate and determine complaints

Essentials

• Introductory statement 
Expectation of standards of compliance with:

– Lawyers and Conveyancers Act 2006 including Conduct and Client Care Rules

– Human Rights Act 1993

– Health and Safety at Work Act 2015
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• Statement of prohibited behaviours, listing each category in r 11.2 
with reference to the definitions in r 1.2

• Workplace conduct: include off-site social/professional development 
activities

• Identify persons to whom policy applies, including term of 
employment agreement where possible and acceptance by 
contractors regularly on premises

Essentials cont’d

• Refer to reporting requirements under rr 2.8, 2.9 and 11.4

• Identify designated lawyer and describe responsibilities including 
reporting and certification and ensuring policy kept up-to-date

• Describe complaints procedures including investigation and 
determination:

– Compliance with rules of natural justice

– Strict confidentiality

– Availability of support person

Essentials cont’d

27

28



9/11/2021

15

• Requirement to have person in charge at social and off-site events, 
to remain until end of event

• If sole practitioner or small firm, designate independent person to 
receive and investigate complaints

• Notice of policy to all principals, employees and persons working at 
premises

Essentials cont’d

Tōia mai e te ao mārama
te ara whakakotahi
te ara ka haumaru.
I a mātou i te mahi
tiakina mai
kia hoki hauora ki te kainga,
kia kōrero mai
mō te haumaru o te tāngata.
Haumi e, hui e, taiki e

The world of light brings forth
a pathway of togetherness
a pathway that keeps us safe.
While we are at work
take care of us
that we may return home safe 
and well,
that we may ensure
the safety of the people.
Let it be affirmed, it is so. 
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Managing Workplace Bullying
Dr John Fitzgerald
Lead – Mentally Healthy Work
WorkSafe New Zealand

November 2021

Health and Safety at Work Act 2015
www.legislation.govt.nz/act/public/2015/0070/latest/DLM5976660.html

• Health and Safety at Work Act (HSWA; 2015) is New 
Zealand's workplace health and safety law. Replaced the 
Health & Safety in Employment Act (HSE, 1992)

• Health and safety at work is everybody’s responsibility. 

• A guiding principle of HSWA is that workers and others 
need to be given the highest level of protection from 
workplace health and safety risks, as is reasonable.

• To make a real difference, we need to change our 
attitudes towards Health and Safety

• WorkSafe in New Zealand’s primary Health & Safety at 
Work regulator.
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Burden of harm from work-related 
injury/ill health

17% mental ill-health

Acute injuries (including fatalities) account for 11% 
of annual work-related disability-adjusted life years 
(DALYs) lost. Musculoskeletal harm accounts for 
27%, mental health harm 17%, cancers 16% and 
respiratory harm 15%.

50,000 work-related DALYs are lost annually. 
This translates into a social cost of at least
$2 billion each year.

Mentally health work: What do we know
WORKSAFE SEGMENTATION AND INSIGHTS PROGRAMME (2019)
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What is mental health?

Mental health is defined as a state of 

wellbeing in which every individual 

realizes his or her own potential, 

can cope with the normal stresses of 

life, can work productively and 

fruitfully, and is able to make a 

contribution to her or his community.

DEFINITION FROM THE WORLD HEALTH 

ORGANISATION, 2014

What is mentally 
healthy work?

WORKSAFE POSITION STATEMENT, 

SEPTEMBER 2020

Mentally healthy work is where 

risks to people’s mental health are 

eliminated or minimised, and their 

mental wellbeing is prioritised. 

35

36



9/11/2021

19

ISO 45003:2021
Occupational health and safety management — Psychological 
health and safety at work — Guidelines for managing 
psychosocial risks
• ISO 45003 is the first global standard 

giving practical guidance on 
managing psychological health and 
safety in the workplace published as 
a full International Standard on 8th 
June 2021. 

• Organizations are using ISO 45003 to 
help protect and support workers 
from mental ill-health arising within 
the workplace.

• Simply put, it is a “how-to” guide for 
creating mentally healthy and safe 
workspaces based on a preventative 
not reactive approach. 

“The bottom line is that workplace bullying prevents work from getting 
completed; it’s interference.”

“Bullying can be considered a public health calamity. It’s a malignancy that 
encroaches and destroys the workplace.  Unaddressed, the problem 
spreads like a virus and threatens the integrity of the organization. Like any 
undesirable disease, it must be neutralized and abrogated. An 
organization’s health cannot be restored if it’s disregarded.” 

Namie, G., & Namie, R. F. (2011). The bully-free workplace: Stop jerks, weasels, and snakes from killing 
your organization. John Wiley & Sons.

Bullying in the Workplace
https://www.worksafe.govt.nz/topic-and-industry/bullying
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What is Workplace Bullying?

Workplace bullying is: repeated and 
unreasonable behaviour directed towards a 
worker or a group of workers that can lead to 
physical or psychological harm. 
▪ Repeated behaviour is persistent (occurs more 

than once) and can involve a range of actions over 
time. 

▪ Unreasonable behaviour means actions that a 
reasonable person in the same circumstances 
would see as unreasonable. It includes victimising, 
humiliating, intimidating or threatening a person. 

▪ Bullying may also include harassment, 
discrimination or violence.

Note: The bullying definition is adapted from Safe 
Work Australia’s definition. 

Workplace bullying is not: 
▪ one-off or occasional instances of forgetfulness, 

rudeness or tactlessness 
▪ setting high performance standards 
▪ constructive feedback and legitimate advice or 

peer review 
▪ a manager requiring reasonable verbal or written 

work instructions to be carried out 
▪ warning or disciplining workers in line with the 

business or undertaking’s code of conduct 
▪ a single incident of unreasonable behaviour 
▪ reasonable management actions delivered in a 

reasonable way 
▪ differences in opinion or personality clashes that 

do not escalate into bullying, harassment or 
violence.

How Can Bullying Harm Workers?

Massey Workplace Barometer (2020)
Workplace bullying associated with –
• Higher levels of distress
• Intention to leave
• Job-related stress
• Lower perceptions of management 

competence
• Less engagement with co-workers
• Lower job satisfaction
• In extreme/chronic cases – serious 

mental health problems, even suicide.

Increase absenteeism 
and presenteeism
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Bullying in the Workplace
What resources and guidance does Worksafe offer? 
WorkSafe NZ – Bullying Prevention Toolbox

Health and safety: Workplace bullying
(https://www.business.govt.nz/news/health-and-safety-workplace-bullying/)

Having a positive culture is about more than social activities like shared lunches or 
quiz teams. Healthy workplaces are safe — both physically and mentally.

Bullying is a health and safety risk. As a business owner/office holder, you to 
identify and manage this risk as far as practically possible. 

To reduce the risk of bullying, you should:

• Create a workplace culture that encourages people to support one another.

• Set house rules. Put how you’ll tackle bullying in your policies and procedures. To 
follow the rules, your workers must know them. Put your policy where staff can 
find it.

• Have an anti-bullying policy every employee is aware of when they sign their 
employment agreement.

• Educate workers and managers about bullying.

• Make sure your workers know how to report unreasonable behaviour.
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Workplace culture
from GHSL (2019) Positive 
workplace cultures programme: 
Agency planning workbook.

Embedding the Public Services Commission’s 
Model Standards – Positive & Safe Workplace 
Standards.

• Providing strong leadership
• Fostering good working relationships: 

Communication
• Fostering good working relationships: 

Responding to concerns
• Trusted policies and procedures

Policy processes and procedures should include:

• Legal review of the policy, if appropriate.

• Regular reviews by management/workers to 
ensure that the policy continues to be relevant.

• Communication of the policy and key messages 
to all workers, including senior personnel.

• Providing access to the policy to all new 
employees upon hiring or transfer.

• Posting of the policy, with any amendments, 
prominently in a place where all employees will 
see it and have regular access to it.

• Instructions to all managers about what is 
expected of them in carrying out the policy, 
including documenting objective observations of 
possible harassment or bullying and the 
comments of employees involved.

• Annual discussion between managers and their 
staff about this particular policy.
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Harassment and bullying prevention
https://www.workplacestrategiesformentalhealth.com/resources/harassment-and-bullying-prevention

Review or include each of the following in your policy:

• Relevant legislation on workplace harassment and bullying.

• Goals and objectives that are clearly stated.

• Definition of what constitutes harassment or bullying. Also, make a distinction about what constitutes sexual harassment.

• Consequences for violation and a clear statement that workplace harassment and bullying will not be tolerated.

• Code of Conduct, where relevant, as a reference in the policy. Ensure that conduct includes both formal and informal 
interactions and specific examples of inappropriate behaviour that may be a grey area for some such as in terms of sexual 
harassment.

• Distinction between an isolated incident and repeated behaviour.

• Management's responsibility for handling a report of harassment or bullying.

• Role of employees in identifying and reporting incidents of harassment or bullying, emphasizing that confidentiality is 
guaranteed.

• Who will investigate or handle a complaint and how they will be chosen.

• Procedure to resolve complaints, associated with clear conflict resolution processes

• Value of informal resolution before a complaint is officially filed. Offer suggestions on how a resolution may be reached 
(positive conflict resolution/restorative practice).

• Assurance that allegations of harassment and bullying will be dealt with seriously, quickly, and confidentially.

Workplace watch on harassment and bullying …
• Ask employees to be watchful for harassment 

and bullying in the workplace and assume 
responsibility for speaking up. Encourage 
employees to intervene if they feel it is 
appropriate and the situation does not pose 
any personal danger.

• Ask employees to report the situation to their 
managers, providing as many details as 
possible.

• Reassure all employees that they should come 
forward without fear of embarrassment or 
reprisal and ensure that those who receive 
these reports are competent to do so 
effectively.

• Be aware of diversity and inclusivity issues to 
avoid social exclusion, especially where mental 
health concerns are a factor.
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Complaints

Make sure employees know:

• Who to talk to if they believe they are being harassed or 
bullied.

• Specific procedures for reporting an incident when the 
alleged harasser or bully is a senior leader, supervisor or 
someone acting on behalf of the employer.

• That, if the organization chooses, the process allows for 
the use of a personal advocate. People experiencing 
mental health issues often don't have the stamina to 
engage in this process on their own.

• How to initiate a complaint, either formally or 
informally.

• How they will be protected.

• How vexatious or frivolous complaints with malicious 
intent will be addressed.

• What will be expected of them in an investigation.

Investigation

Make sure employees know:

• Who will conduct the investigation.

• How the complaint will be investigated.

• Rights of involved parties to representation.

• Timeline for investigation.

• Mechanism for appealing a decision.
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Positive 
conflict 

resolution

Positive conflict resolution should ensure that, at 
minimum, the following guidelines are followed:

• Avoid blaming or shaming those involved by focusing on 
the solution rather than the problem.

• Include options to resolve a complaint either formally or 
informally.

• Be fair, equitable, and allow the alleged bully or harasser 
a chance to respond.

• Ensure confidentiality of all parties.

• Facilitate a quick resolution.

• Ensure any written resolution uses plain language.

• Appoint a contact person for informal inquiries, 
concerns, or complaints to deal with incidents before 
they escalate.

Provide 
training

• Leadership development should integrate bullying 
and harassment prevention.

• Provide conflict resolution and emotional 
intelligence training for all managers that 
specifically considers employee mental health 
concerns. 

• Examine the leadership styles most often used in 
your workplace, and how that can affect the 
prevalence of bullying and harassment.

• Conduct facilitated group sessions that reinforce 
the company's anti-bullying policy but also 
encourage all employees at all levels to think about 
how their workplace behaviours impact others.
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Writing for health and safety: Guidance for 
workplace health and safety writers.
This guidance explains how to develop health 
and safety documents. The guidelines will 
help you to answer the following questions:

• What is the document for?

• Who will read the document?

• What are your main messages?

• Is the document effective?

• How will you share and use the document?

Contact details

Dr John Fitzgerald

Registered (Clinical) Psychologist

Lead – Mentally Healthy Work

WorkSafe New Zealand

86 Customhouse Quay, Wellington

M: 021 825 660

john.fitzgerald@worksafe.govt.nz
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